African Journal of Culture, History, Religion and Traditions

ISSN: 2997-3171

Volume 8, Issue 1, 2025 (pp. 38-48)

www.abjournals.org

LABOUR AND ARBITRATION ACT IN THE 21ST CENTURY: PROTECTING AND

Cite this article:

Ibekwe, Emmanuel Chidi
(2025), Labour and
Arbitration Act in the 21st
Century: Protecting and
Promoting Freedom of
Workers. African Journal of
Culture, History, Religion and
Traditions 8(1), 38-48. DOI:
10.52589/AJCHRT-
KMEH9KDT

Manuscript History
Received: 18 Nov 2024
Accepted: 9 Jan 2025
Published: 17 Jan 2025

Copyright © 2025 The Author(s).

This is an Open Access article
distributed under the terms of
Creative Commons Attribution-
NonCommercial-NoDerivatives
4.0 International (CC BY-NC-ND
4.0), which permits anyone to
share, use, reproduce and
redistribute in any medium,
provided the original author and
source are credited.

38
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ABSTRACT: This paper explores the Labour and Arbitration
Act's role in protecting and promoting workers' rights in the 21st
century,  considering  economic  shifts,  technological
advancements, and evolving employment patterns. It examines the
effectiveness of arbitration as an alternative dispute resolution
(ADR) mechanism within the context of employment relations,
focusing on its potential to balance power between employers and
workers. Employing a mixed-methods approach that includes
statutory analysis, case studies, and qualitative interviews with
legal experts and trade union representatives, the paper identifies
both strengths and limitations in the current arbitration
framework. Findings highlight that while arbitration is valued for
its cost-effectiveness and speed compared to court litigation,
significant challenges remain, such as power imbalances, lack of
transparency, and limited worker representation. These issues
often result in biased outcomes favouring employers, particularly
in sectors with low union presence. The paper calls for legislative
reforms to ensure impartial arbitration, enhance worker
representation, and increase transparency. Recommendations
include independent oversight of arbitration processes and policy
adjustments to align national practices with international labour
standards, aiming to safeguard workers' rights effectively in a
changing global workforce.
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INTRODUCTION

The recent two decades of the third millennium have been witnessing unprecedented economic
dynamics in a globally integrated context, advancement in the information technology
infrastructure, altering the demography of the workforce and emerging employment patterns.
These changes have impacted the labour relations as outlined hereunder in this paper in the
following ways; as an opportunity and challenge. Some of these changes are most especially
experienced in handling disputes that may arise out of or in connection with employment
contracts. Change in the dynamics of the employment relationship as well as the need for faster
and cheaper solutions has, however, made court-based litigation a less feasible proposition in
many cases. This has emphasised the function of ADR mechanisms especially arbitration as
the pillars of current labour law.

Acrbitration means the process by which the neutral third party arrives at a decision and brings
the parties to the particular dispute to an agreement in a manner which is other than the legal
proceedings. It is seen as a tool that could reduce the time, cost and frills related to lawsuits
(Estreicher, 2017). The Labour and Arbitration Act which is an empowering legislation aimed
at addressing issues regarding arbitration helps in the enhancement of the framework for
tackling disputes within organisations. This should encourage harmonious labour relations and
prevent strike actions and related disturbances that would affect productivity and influence the
stability of a country’s economy through the achievement of satisfactory solutions.
Nonetheless, the ad hoc use of arbitration has its strengths concerning its promptness and
availability but the practice has raised concerns over the welfare of employees and the
employee arbitration process’s fairness. Research has pointed to unfair power dynamics in the
employer-employee relationship which may lead to inequitable drafting of arbitration clauses
with employers imposing their wonted terms on employees, thereby restraining their
bargaining power (Stone & Colvin, 2019). The opponents also explain that the actions that take
place in the course of arbitration are nontransparent, which can result in decisions that are far
from being fair and justified (Bales, 2021).

In most countries, arbitration has been made provisory in employment relations, becoming a
mandatory provision of employment contracts, which brings other issues about consent and
coercion. These laws may restrict the workers’ rights to demand justice through the Industrial
Court since the employers require them to accept arbitration as the only lawful manner of
solving disputes (Gumbrell-McCormick & Hyman, 2018). This issue has elicited debate to
review the Labour and Arbitration Act to meet efficient needs in addition to protecting the
liberties of personnel. The context of this research is framed within a global discourse on
Labour rights and protections in the context of shifting patterns of work. This has been
underlined by the International Labour Organization (ILO) and other international
organizations that have urged compliance with the protection of the rights of the workers as
those countries are adjusting to new economic phenomena. The emergence of effective and fair
arbitration systems has become an important issue to address for countries since employers’
flexibility and protection of employees have remained a contentious issue (ILO, 2020).

The context of this study is accordingly grounded in the appreciation of the fact that while
arbitration can bring about numerous positive attributes this depends on the implementation
and regulation of arbitration. With a view to ascertaining whether the current Labour and
Arbitration Act adequately address the above-mentioned concerns and at the same time
addresses the intended goal of serving as an efficient means of addressing industrial relation
disputes as well as enhancing workers' freedom, this paper will proceed as follows.
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Research Objectives
The main objectives of this research are:

1.  To evaluate the extent to which the Labour and Arbitration Act protects the freedom and
rights of workers.

2.  Toidentify gaps and challenges in the current arbitration processes that may limit fairness
and worker empowerment.

3. To propose reforms and strategies to enhance the effectiveness of arbitration as a
mechanism for promoting worker protection.

Research Questions
This paper will address the following questions:

1.  How does the Labour and Arbitration Act support or hinder the protection of workers'
rights?

2. What are the main challenges workers face when engaging in arbitration under the
current legislative framework?

3. What improvements or policy changes could strengthen the role of arbitration in
safeguarding workers’ rights?

Significance of the Study

This study is important as it can help expand the knowledge of how arbitration operates
concerning labour relations and the insufficiency of arbitral justice by ascertaining if there is
enough freedom for workers. Since ADR has a central responsibility in addressing labour
disputes, its efficiency must be investigated for both the formulation of policies and legislation
that support trade unions and other governance structures of workers. As a result, this paper
identifies areas that require improvement to encourage discussion on how to improve the
legislative conditions and bring them in compliance with international best practices
concerning equal employment relations (Gumbrell-McCormick & Hyman, 2018).

Scope and Limitations

This study’s coverage is limited to the Labour and Arbitration Act which is applied in
developed economies and legal cases Legal resources include precedents, peer-reviewed
journals, and case reports, and tested on jurisdictions that have well-developed arbitration
regimes. This limitation may also limit the generalizability of the results given to developing
contexts, as the nature of labour relations in such countries and the mechanisms of arbitration
might be significantly different. Future studies could build on these outcomes by turning their
attention to cross-country, or cross-economic system/ legal framework, comparisons.
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LITERATURE REVIEW

Arbitration has attracted a lot of attention from scholars and policymakers in completing the
topic of the study of labour law in the context of the 21st century, which is characterized by
the dynamics of economic, technological, and social changes.

Strengths of Arbitration: Arbitration has generally been characterized as being affordable
and expeditious compared to a court action. Works like Smith et al. (2021) indicate that
arbitration lowers the courts’ caseload and ensures parties protect costs and identity during
dispute resolution. This confidentiality may help promote disclosure of information to come to
more productive negotiations and work toward more peaceful solutions (Smith et al., 2021).

Weaknesses and Criticisms: Several scholars explain that arbitration may work in the best
interest of employers because of bias in the forms of the process, the lack of transparency, or
because the arbitrators used are known to frequently serve the side of large corporations (Jones,
& Martinez, 2022). Backing this concern is research that proves that in industries where unions
have little influence, the worker is always subjected to unfair power relationships, which can
distort fair outcomes (Lee, 2023).

Legislative Gaps: The most recent legislative reviews indicated that while the Labour and
Avrbitration Act is a foundation for the ADR procedures, it only seems to lack sufficient
solutions for addressing all of the contemporary issues in working environments, where
conflicts may be escalating through the gig economy, remote employment, or the use of
technology (Brown & Silva, 2023). The modern progression toward digital and freelance
employment models causes concerns about how the existing arbitration frameworks operate in
the new forms of work.

Theoretical Frameworks

These theoretical underpinnings that inform the analysis of arbitration laws and their rationales
also apply to labour disputes.

Social Contract Theory

Social contract as a theory remains one of the most basic paradigms used in the study of the
nature of interaction between workers and employers in relation to labour laws and arbitration.
Many can trace its roots back to Thomas Hobbs, John Locke and Jean Jacques Rousseau, this
theory postulates that people surrender certain rights and agree to be bound by the laws of a
state in return for protection or some privileges. In the labour context, the “contract” is between
employees and employers, with arbitration as a mechanism assisting in the protection of a
social contract where disputes are resolved more equitably. According to the set theory, a fair
treaty implies that the procedure is both neutral as well as safeguarding all the stations involved.
Therefore if arbitration prevents the protection of workers or even tips the scale in favour of
the employer it frustrates the core principle of the social contract ideology of mutual benefit.

Social contract theory has been followed by John Rawls who presents the Theory of Justice
and extends the idea of fairness. In a discussion on formulating the rules to regulate a society,
Rawls uses the veil of ignorance which requires a person to consider him/her a stranger in a
society. It is based on this principle that the rules related to the arbitration law must defend
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even the powerless workers from their dominant employers, showing that the arbitration is not
in favour of a powerful party.

Justice-Based Models

The justice-based models especially, Rawls categorizes laws and policies in such a way that
they are built from justice as a primary value of the organizations perspective. This point of
view plays a decisive role in studying arbitration mechanisms because it provokes doubt about
the justice of processes and results. According to Rawls, any system should operate on two
main principles of justice:

1. The primary social goods are equal basic liberties wherein the right to a fair trial for
workers is feasible.

2. A multimodal system of social and economic inequalities should be ordered in a manner
that will advance the lowest rank (Difference Principle).

To the extent of the discussion thus far, these principles imply that arbitration, in addition to
not being closed off, should guard against workers being placed at a disadvantage due to issues
to do with the economics of power. Arbitration has to be fair and this means its specific process
has to be fair as well as the results that are attained have to be fair; a process in which the
employer’s structural power cannot regulate the freedom of workers or deny them their rights.

Empirical Review

Williams et al. (2023) also reviewed a study done on the effect of compulsory arbitration terms
placed within employment contracts. For this study, the research adopted both quantitative and
qualitative research techniques to get data from the employees in different organizations. Thus,
the findings revealed a number of trends. Employees entering into mandatory arbitration most
commonly had their rights to sue annulled, even though the process was slower in general while
providing more structural protections for those involved. For this reason, respondents described
the sentiment that arbitration was less favourable as the arbitrators were either passive or
actually biased. This perception was even more prevalent among the lower-wage status workers
most of whom were found in firms where employer power was higher. During arbitration,
many employees settled cases even though the results reached were less satisfactory when
compared to possible court awards; this was because the cases dragged on for excessively long
durations (Williams et al., 2023).

A recent research synthesis by Gomez (2022) embraced empirical literature and focused on
arbitration claims concerning repeat corporate respondents. The authors of the study used case
data gathered from the arbitration forums for a five-year period and discovered that the
participants who used arbitration more often were likely to triumph over other participants who
were using arbitration forms for the first time. It was done as arbitrators may have a bias in
their subconscious to award in favour of bosses who offer more work again to them which
leads to bias. The study identified arbitrators who always favoured employers on the basis of
retention, meaning that the system is skewed and workers cannot trust arbitral justice anymore
(Gomez, 2022).

According to the study conducted by Lee in 2023, it was identified that the impact of the union
representation on arbitral awards carried out in cross-sectional for different jurisdictions
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showed that they have better legal assistance and advocacy in the arbitration process and for
this reason, employees represented by unions had higher general success in arbitration. Union
backing mostly gave the workers better preparations and understanding of the arbitration
procedures than their rich employers. Arbitration cases where employees are unionised were
30% more likely to get a favourable decision than those that were non-unionised (Lee, 2023).

Thomson and Andrews (2024) have studied the emergence of digital arbitration in the past. As
for the specificity of this work, it addressed the ways technology is gradually affecting
arbitration when concentrating on data obtained from cases resolved through Web services.
Some of them were noted based on the following: easier case outcome, and most importantly,
the removal of temporal constraints, like travel time and availability. Offering arbitration online
of course benefitted remote employees but it also presented difficulties, especially regarding
guaranteeing that all the attendees were fully aware of the digital processes and systems in
place. Technology and information literacy was known to be skewed in favour of younger
persons and professionals in industries that heavily invested in Information Technology. These
concerns involved the ability to collect and store personal and case information securely and
what the clients and others posted on the internet.

Larsson and Holm (2023) explored the practices in Scandinavian and American arbitration
through a comparative approach. This study underlined how the structure of work has the
potential to cause dissimilarities in the experiences of the workers. Arbitration in Scandinavian
countries was also characterised by stronger workers’ rights, higher neutrality participation and
higher openness of the arbitration process. In the U.S., arbitration has been more employer-
friendly, especially where the workplace is not governed by collective bargaining agreements.
More harmony was achieved in system results by integrating social welfare considerations that
Scandinavian models incorporated.

Comparative research helps the conceptualization of how sundry jurisdictions respond to
labour arbitration. For example, the study of the Scandinavian model of arbitration backed up
by enhanced working protection and union participation can be juxtaposed to more antagonistic
systems typical of the United States (Larsson & Holm, 2023). Such models imply that
integrating proper control mechanisms within the arbitration laws improves workers’ trust and
the fairness of awards.

Critical Analysis of Literature

Although a great deal of effort has been channelled into ensuring that arbitration is affordable
and less rigorous than litigation, the literature indicates that the effectiveness of the system
depends on the bargaining power of the parties. The literature also establishes how those
corporations that frequently use arbitration are assured of shaping the decisions of the
arbitrators by implementing what is referred to as the ‘repeat player bias’ (Gomez, 2022). Also,
fewer strict regulatory bodies can help reduce inequalities and so, from time to time, there is
the need to update legislation to enhance the protection of workers’ rights.

Proposed amendments to the Labour and Arbitration Act are that independent supervisory
authorities should be required to oversee arbitration practices (Chen, 2023). The following risk
management insert ensures select arbitrators are well-trained and accredited to avoid bias hence
enhancing fairness. Widening the data disclosure may increase the arbitration outcomes’
credibility and make their flow more transparent.
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METHODOLOGY

The method for this research entails the use of both documentary reviews of legal statutes and
policy papers and interviews with legal professionals and trade unions. Participants comprised
fifteen participants given that they were directly involved in labour arbitration. Thematic
analysis of data was done to determine challenges that were recurrent & fields that require
improvement in legislation.

RESULTS

The conclusions of this study offer a topical view of the Labour and Arbitration Act's usefulness
in measuring the protection of workers’ rights. The data, drawn from a combination of legal
document analysis and expert interviews, indicates several key trends and points of contention:

Efficiency of Arbitration: This paper also reveals that arbitration has been efficient in dealing
with disputes expeditiously in contrast to the regular legal suit process. The majority of
interviewees stressed that arbitration results in quicker resolution because it helps to avoid the
interruption of the business processes and the overburdening of the entities involved
financially. This corresponds with prior research that shows that efficiency is the most crucial
strength of arbitration.

Worker Participation and Empowerment: A major theme from interviews concerned the
lack of perceived worker engagement in the arbitration system. Although the Labour and
Avrbitration Act contains provisions that seek to facilitate fair resolution of disputes, the actual
operation of the provisions tends to leave workers feeling that they are marginalized. Source
respondents claimed that, while some employees were able to organise themselves to deal with
arbitration procedures, many other employees, particularly those in low-skill, low-wage jobs,
did not have access to the information or means necessary to do so. This may result in desired
outcomes that favour the employer, due to better legal advice, and understanding of the
workings of the arbitration system.

Power Imbalance: The study showed that this was worrying and that there was a common
aspect of powerlessness within the workforce Pressures arising from poor working conditions
also came out clearly in the assessment. Interviews and earlier case studies indicated that even
though technically the law does protect the workers, there is often implicit pressure that erodes
freedom of choice in negotiation or raising a concern. This imbalance is even worse where
arbitration agreements are mandatory in a way that confines the option of the workers to choose
better-suited forms of dispute-solving mechanisms.

Transparency and Accountability: What the outcome showed is that the issue of openness
in arbitration processes is still a sour point. Whereas court judgments are usually in the public
domain, arbitration awards are frequently not public and reveal information of a confidential
nature. This can mask twenty-one unjust treatment and therefore, render it difficult for the
workers to rely on previous treatments to decide on the fairness of an outcome. Some lawyers
that participated in the study argued that as much as trade secrets benefit companies from
exposure it also hampers employees from realizing systemic patterns of discrimination.
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Legislative Gaps: While the Labour and Arbitration Act as laid down was aimed at providing
fairness the missing links exist and hinder the efficiency of arbitration in the protection of the
freedoms of workers. Major gap includes but is not limited to; The aspects of how to eliminate
the bias of arbitrators have been left with no standard directions given. The respondents also
said that frequently arbitrators are appointed either by the employer associations or in other
ways that can be seen as representing employer interests and therefore put into question the
impartiality of the process.

Sectoral Variations: However, the analysis identified sectoral variation in the efficiency of
arbitration emanating from the study. Sector-level analysis also revealed that industries with
relatively high density of unionization like the manufacturing industry exhibited fairer signals
of arbitration where the union agreements supported the interest of employees. On the other
hand, industries such as retail and service which the union membership is comparatively low
gave a much poorer impression where they claimed to have been rushed through the process
and legal assistance for the employees was very limited.

Global Comparisons: Comparing the results to conventions and practices of international
arbitration it has been identified that countries with higher ratings of regulatory interventions
and codified labour protection, like Northern European countries, provide better labour rights.
These comparisons indicate the advantages of following the examples or adaptations of
jurisdictions that better address the relations between employers and workers.

DISCUSSION

As noted in this study, there is continued progress but also continued areas of concern in the
operation of the Labour and Arbitration Act. The major undercurrent throughout the
symposium is that despite the common portrayal of arbitration as an equitable and efficient
means of handling conflicts of interest, structural disparities between workers and employers
still exist which may taint the arbitration process. Another finding established by the authors
of the articles under consideration is the disequilibrium of power during arbitration in favour
of employers. Stone (2022) states that arbitration adds the same imbalance of power dynamics
in the workplace. It is feared that because employers are likely to have more funds and legal
representation, the characterized practices are likely to produce results that are prejudiced in
favour of the employers. Thus, the Labour and Arbitration Act contains a prescription for
conflict resolution, however, the mitigation on the basis of the power opposition is insufficient.
There is a convergence with the views of Colvin (2020) who noted that workers experience
adverse effects during arbitration when there is no proper representation to call for stronger
safeguards in the act.

One issue previously discussed is that many arbitration processes are somewhat shrouded.
While public court hearings create a public and easily accessible record, arbitration is normally
conducted in private, which can hinder public workers’ ability to develop that collective
knowledge and make use of such cases when preparing subsequent cases. Lack of transparency
also dissolves public confidence in the general process and lets unfavourable systemic
problems remain unnoticed. Introducing public-oversight mechanisms, or summaries of the
given decisions, should contribute to better-prepared fairness, which is apparent from some
positive experiences of Scandinavian states where mandatory public publication of the results
of arbitrations has led to increased measures for the protection of workers. The following
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legislative areas are cited as areas where there are gaps which could be filled through
amendments to the current act. Katz and Feldman (2023) have emphasised in their empirical
study of arbitration the applicability of placing stronger worker protection within the arbitration
statutes that are contained within the United States, including rights to collective representation
and challenging bias of the arbitrators. Such non-union forms of representation as worker
councils, and self-employed people’s or citizens’ independent representatives, ombudsmen, are
present in some continental European countries, for example Germany, and could be
potentially used as templates for modifying policy in other territories. ADR as a broad category
provides an understanding of what can be done to improve arbitration. For example, mediation
means the use of an independent third party who conducts talks between parties without making
and implementing decisions. This process may work well for the workers so that it allows for
better collaboration which will ultimately enhance its effectiveness. Moreover, the compulsory
use of arbitration in some employment contacts has been denounced as a restriction of the
freedom of the worker (Gilson & Shaver, 2021). The combination of arbitration along
mediation appears to have significant potential to be an ideal compromise between
productiveness and workers’ self-organizing.

The results imply that the policies that can enhance the worker voice and regulation in
arbitration should be prioritized by the policymakers. They include provisions for impartial
third-party arbitrators to be appointed by agreement between the parties and not only by
employers and the initiation of informative activities on the part of workers concerning
arbitration arrangements and rights. Extension of legislative protections in ADR could be
achieved where national practices conform to ILO standards on fair treatment. The
contemporary environment opens new prospects for workers’ self-organizing with the help of
various legal information and mutual aid via the Internet. Web-based technologies which can
help workers gain access to arbitration guides, forums, and even an online lawyer can help
eliminate gaps in knowledge. Such digital innovations could be introduced into the framework
of the Labour and Arbitration Act so that the workers could effectively prepare for arbitration
(Robinson & Meyer, 2024).

With regards to arbitration as a dispute resolution mechanism, the Labour and Arbitration Act
has played the role of giving a legal foundation for the same. But, to entrench liberal protections
for workers, there is the need for additional legislative changes. These are: balance of power,
controlling for opacity, labour voice, and tech-enabling. Further studies should therefore look
at ways through which the top practices can be adapted locally in the context of the countries
that were embraced in the study, relying on the comparative analysis between the regions with
strong/ weak workers' rights and arbitration systems.

CONCLUSION

The paper has argued that although the Labour and Arbitration Act is an important
constitutional foundation for handling workplace disputes the above has shown that it has not
sufficiently provided for freedom of workers. This shortcoming is from inherent power
relations between employers and employees or from the lack of thorough balance in arbitration
resulting from the enforcement of arbitration clauses. Judicial investigation of the concept has
revealed that while arbitration may be a useful and economical means of solving disputes,
certain disadvantage is usually experienced by the workers. This inequality is a result of
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insufficient representation and the possibility of employer domination of the arbitration
process. This calls for the sentiments expressed in the literature which argue that while
arbitration seeks to minimize conflict by providing an efficient way of settling disputes, they
observe that repeat-player advantages where businesses are constant users of these processes
than employees may be used to bias the processes in favour of the employers. To sum up, with
the Labour and Arbitration Act, the protection of worker freedoms has been initiated, but the
current needs of the 21st-century organisation and its workers remain an unresolved problem.
Equal, clear, and impartial arbitrations should be pursued to enhance respect, equality, rights,
and quality of life for workers. Implementation as we shall point out in these recommendations
can make the system less exploitative by enhancing the freedom of workers’ freedoms not as a
mere political rhetoric but as enhanced practice.

IMPLICATIONS FOR PRACTICE

This paper argues that for arbitration to work effectively in the protection and promotion of
workers’ rights; there is a need for legislative and structural changes. These reforms should
focus on:

. Independent Oversight: Two of them are creating independent neutral watchdogs to
supervise arbitration conduct and evenhandedness of representation of employees.

. Enhanced Worker Representation: Adoption of policies requiring that the legal or the
union representation must accompany arbitration because the power is tilted towards the
employer.

. Transparency and Accountability: To develop precedents that could be followed in
similar cases, adopting mechanisms that imply reporting on arbitration outcomes and
their rationale is suggested.

Implications for Policy

Policymakers in that country must therefore consider change that would put workers at the
centre of the Labour and Arbitration Act. Some of these may include elaboration on specifics
to do with the formation of the arbitration panels to enhance the ability to minimize biased
judge-made decisions. Also, policies need to be changed concerning global practices where
arbitration has been seen to safeguard workers effectively, for instance, coming up with training
sessions for the arbitrators on business and workers.

RECOMMENDATIONS FOR FUTURE DIRECTIONS

1.  Sector-Specific Analysis: Comparative case studies of best practices in arbitration
within sectors could help in developing solutions to such tactics for specific sectors.

2. International Comparisons: Comparing arbitration systems in countries with legally
mandated strong protection of employees may create realistic policy change ideas.
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