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ABSTRACT: This paper examines gender discrimination cases
in labour arbitration, exploring the systemic challenges and
effectiveness of arbitration in resolving workplace disputes. The
research aims to investigate how gender biases influence
arbitration outcomes and whether the process adequately
addresses gender-based disparities in employment decisions.
Using a qualitative approach, this study analyzes a sample of
gender discrimination arbitration cases across multiple
industries. The main findings reveal that while arbitration can
resolve disputes, there are notable gaps, particularly regarding
the representation of female claimants and the understanding of
gender-related issues by arbitrators. The paper concludes that
although labour arbitration offers a faster alternative to litigation,
it is not immune to gender bias and calls for policy changes to
enhance its fairness. Future research could focus on comparative
analyses between arbitration and litigation outcomes in gender
discrimination cases.
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INTRODUCTION

Gender discrimination in the workplace remains a significant and persistent issue, despite
numerous legal frameworks aimed at ensuring equality. According to the International Labour
Organization (ILO), women worldwide continue to face barriers such as unequal pay, limited
career advancement opportunities, and discriminatory practices, especially in male-dominated
industries (ILO, 2020). Gender discrimination manifests in various forms, ranging from overt
acts like sexual harassment and unequal wages to more subtle forms, such as implicit bias and
microaggressions (McCullough & Smith, 2021). These disparities not only perpetuate
economic inequality but also undermine workplace diversity and inclusivity.

In many cases, workers facing gender discrimination are required to resolve disputes through
labour arbitration, a form of alternative dispute resolution (ADR) used to settle employment-
related conflicts outside the formal court system. Labour arbitration is often favored by
employers because it is quicker, less expensive, and less adversarial than litigation (Horton,
2020). However, for employees, particularly women, arbitration may not always offer a fair or
equitable process for resolving disputes. Recent studies have raised concerns that labour
arbitration, as currently practiced, may disadvantage female employees due to structural biases
and a lack of transparency (Wright & Johnson, 2022). As arbitration proceedings are often
confidential, outcomes rarely contribute to the development of legal precedents, making it
difficult to establish systemic change (Jordan & Lee, 2019). This paper explores the issue of
gender discrimination in labour arbitration, focusing on how structural factors within
arbitration processes may hinder women from achieving equitable outcomes.

Objectives of the Study

1. To examine the results which relate the presence of arbitrator bias in gender
discrimination cases.

2.  To evaluate the effects that the mandatory arbitration clauses are posing on justice
seeking options for employees.

3. To compare the efficiency of the arbitrational awards with the judgments.

4.  To open the subject to signify potential reforms that can make arbitration well suited for
women who suffer gender discrimination.

Research Questions

1. In what ways does arbitrator bias affect the results of cases concerning gender
discrimination in labour arbitration?

2. In what way does mandatory arbitration clause influence the manner in which female
employees seek justice in cases of gender discrimination?

3. What is the difference in the efficiency of labour arbitration in gender discrimination
cases with litigation?

4, How could reforms be made to labour arbitration that would make it fair for women in
gender discriminating disputes?
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Significance of the Study

Evaluating the treatment of gender discrimination as a significant issue in labour arbitration is
useful for scholars, legal employment and human-resource practitioners, and business
operational managers and organizational leaders. Arbitration can be called one of the most
effective means of resolving disputes in labour relations, but its objectivity, particularly in cases
concerning gender discrimination, is still doubtful. As such, this study will add to the current
discourse on how best to make arbitration a fair process especially to women and other
vulnerable persons who already have to jump several extra hurdles to get justice. Furthermore,
this research is relevant as mandatory arbitration agreement in employment contracts has
become more common in recent years. As of the Economic Policy Institute (2021), over two-
thirds of the US private sector workers are at the mercy of mandatory arbitration clauses,
preventing them from seeking discrimination cases in court. This trend has raised serious alarm
on adequacy of access to justice especially for women sidelined at workplace due to
discrimination.

Scope and Limitations

This paper deals with labour arbitration in relation to gender discrimination situation, in
particular, examining how some characteristics of arbitration disadvantage women. The study
will use empirical data and literature from countries that make use of arbitration. However, the
small sample size and the light shed on the specific issues men face throughout their lives may
not be applicable in different legal jurisdictions and perhaps cultures, different from the ones
presented here. The paper will also only be largely concerned with legal labour arbitration
disputes and not something else like mediation.

Nonetheless, these limitations should not undermine the expected significance of the findings,
as they can provide important information about the role and operation of labour arbitration as
a legal resolution of gender discrimination cases and suggest which changes would help
improve the efficiency and fairness of this approach.

LITERATURE REVIEW
Theoretical Underpinnings

Fundamental to analysing gender-biased arbitration processes therefore lies in the theories of
gender bias and workstation discrimination. One of the most appropriate theories is
intersectionality which was forwarded by Kimberlé Crenshaw in 1989 regarding gender
discrimination cannot be analyzed separately but ought to be analyzed in synergy with racial,
class or age discriminations. Employing intersectionality as a theoretical framework enables
one to understand better how different barriers accumulate the difficulties that women
experience within labour markets and arbitration included.

Furthermore, feminist legal theory is centrally implicated in analyzing and challenging legal
and quasi-legal institutions, such as arbitration, that are frequently gendered by patriarchy.
Catharine MacKinnon (2019) thinks that gender discrimination pervades the legal framework
in a manner that results in a discrimination of women. This perspective is important especially
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in labour arbitration where orgnizational bias can be hidden by the structures of informal
systems.

Since limitations in the promotion of women are basically discussed based on the glass ceiling
theory, similar barriers may be also observed in arbitration in relation to the outcomes of gender
discrimination cases. Similarly, the theory of organizational justice and procedural justice in
particular forms the theoretical lens through which the fairness of arbitration is conducted.
Colquitt et al. (2019) seek to point out that for any system of conflict resolution to be fair, it
must guarantee that determinations of a particular case or controversy were made using
procedural fairness, that parties to that case had equal rights of access to information and
presentation. Both of these theoretical frameworks emphasize the need to examine how labour
arbitration works in the context of gender discrimination, and how structural and procedural
factors enhance or diminish gender bias.

Review of Previous Research

Several recent authors have attempted to address several issues related to gender discrimination
in labour arbitration, arbitration effectiveness, possibility of bias of the arbitrator, and
employment contracts that contain such clauses as mandatory arbitration. A study conducted
by Zhang and Kalev in 2020 showed that there are substantial differences between success
rates of gender discrimination cases within arbitration. Their case review from 2015 to 2019
and covering 150 cases revealed that women stood a 25% lower chance of success as compared
to men with increased disparity in male dominated sectors. In the same way, McCullough and
Smith (2021) investigated the effectiveness of arbitration at tackling gender discrimination in
the workplace and noted that arbitrators themselves may miss the often subtle form of
discrimination, including microaggressions or implicit bias.

The use of mandatory employment arbitration clauses has recently become more common in
the case of gender discrimination. A study that was conducted by Horton in 2020 established
that mandatory arbitration has adverse effects on female employees than on male employees:
this is mainly because most of the time, mandatory arbitration denies females the chance to
seek justice through courts of law. The study revealed that through arbitration, the employer
benefits as compared to arbitration where the employee has minimal legal remediation rights.

Turner and Simmons (2021) made similar assertions that mandatory arbitration
disproportionately undermines justice for women, especially in areas with severe employment
sexism. Another criticism of labour arbitration, and especially gender discrimination, is the
discretion and secrecy of the results. In the closed arbitration system, Wright and Johnson
(2022) noted that the arbitration system does not set public legal precedence that can be used
to direct future arbitration cases. The lack of an established history posit that while arbitration
decisions are rare, their overall result does not substantially transform the culture of
discriminatory practices at the places of work. Jordan and Lee (2019) also posited that lack of
publicity in arbitration conceals employer misconduct from the public domain, hence denying
them the taste of the whip when they mistreat employees, especially one based on
discrimination. There are several articles which have looked at the comparison of gender
discrimination and arbitration with litigation, and all the articles have shown that arbitration is
disadvantageous to female claimants. Recognizing that there is significant literature published
on each of the two methods, Harper and Smith (2022) focused on the comparison of outcomes
of arbitration and litigation and concluded that women were more likely to succeed at trial than
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they were in arbitration; also, they received greater dollar amounts when they did. This study
indicates that arbitration may not afford the parties the same measure of protection and fairness
as does litigation, especially in gender discrimination cases.

Critique of the Literature

Several gaps have thus been identified in the literature regarding the dynamics of gender
discrimination in labour arbitration. Several important questions however remain unanswered
or under-examined. One of the newer areas of interest within the role of bias originates on the
aspect of gender discrimination against arbitrators. However, more often, the literature circles
around the arbitral awards and away from the procedures which led to the awards. As pointed
out by McCullough and Smith (2021), gender stereotypes performed by the arbitrators will in
equal measure influence the fairness of arbitration results. Although it is substantiated by the
existent archival data, there is a call for qualitative investigation of the actual decision-making
process in gender discrimination arbitrage. For example, what kinds of evidence do arbitrators
pay most attention to and to what extent may this differ from court-based procedures?
Furthermore, despite offering strong evidence of bias, Zhang and Kalev (2020) failed to
investigate how compound factors, such as race or class, may serve to compound
discrimination against women in arbitration similarly to how they do in court. The use of
mandatory arbitration clauses has been explored in literature works such as Horton (2020) and
Turner and Simmons (2021) which make important points regarding the constraints these
clauses place on employees. Nevertheless, these studies mostly concern the legal consequences
of mandatory arbitration, leaving the social or psychological effects unanalyzed. That is why
the goal of the present study is to answer the following research questions: Do they dissuade
women from seeking justice by filing claims of discrimination? As for the two categories, there
is a need for future research on how these clauses influence the claimants’ approach to
arbitration over other mechanisms or legal actions.

One of the constant complaints over arbitration is its private nature, as acknowledged by Wright
and Johnson (2022) and Jordan and Lee (2019). All these studies assert that formalization does
not allow for creating legal norms to establish authoritative legal precedents to guide behavior,
hence contributing to change in organizational behavior. But they do not suggest practical
means of making organizations more transparent without such negative consequences as
compromising the parties that desire privacy. Thus, the literature suggests various solutions for
improving public arbitration that are yet little-discussed; one of them is the development of
state-integrated arbitration databases that would contain basic information on the case but
retain its decisions and rationale in anonymized form. It could be used to enlighten following
claimants or arbitrators without violating the aspect of confidentiality. Analyses of empirical
data on arbitration and litigation, including those by Harper and Smith (2022), demonstrate that
litigative processes are gender biased towards females in discrimination cases. However, much
of this research is carried out especially under the Anglo-American legal systems of the United
States of America and the United Kingdom. Still, detailed studies on how arbitration operates
in non-Western locations are scarce and, hence, it is difficult to comprehend how arbitration
operate in an environment that has a clear departure from legality and probably also gendered,
and where it has not been prototypically implemented.

It would be useful to extend comparative work in different jurisdictions to consider the
transnational relevance of today’s criticisms of arbitration. As for the theories concerning
gender discrimination in labour arbitration, there is also scarce advice on the practical measures
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for reforming the system for the better. The studies done by Patel and Evans (2021) also
recommend gender-sensitivity training for arbitrators as such training appears to have a
positive effect on the issue of bias. But little research based on the systematically beneficial
consequences of such interventions in the longer span of intervention has been proven.
Additionally, there are several works that call for complete repeal of mandatory arbitration
clauses and, again, this remedy is unworkable in many contexts or industries. Further studies
should be conducted to establish practical measures to reform arbitration while retaining its
strengths of rapidness and lesser cost than that of the judicial system, comprehensive fairness
and openness.

The scholarship of gender discrimination in labour arbitration crystallises several cognisable
issues including the bias of arbitrators, the effects of mandatory arbitration clauses and lack of
disclosure in the arbitration procedures. Though arbitration is relatively cheaper and less formal
than litigation, the research indicates that it will not completely guard female employees against
discriminatory practices. Specific research areas still require filling, most notably the analysis
of arbitrator decision-making, the applicability of these insights on an international level and
of possible changes in the arbitration system to make it fairer. Future research direction should
be directed towards these areas in order to design better grievance handling systems in
combating gender inequality at the workplace.

METHODOLOGY

This work adopts an explorative research approach based on the use of case studies. Primary
data is gathered from actual arbitration awards presented to the public as well as other data
obtained from other secondary sources like journal papers, laws reports and numerates. Using
a purposive sampling approach, cases will be included if the industry belongs to high-profile
sectors with frequent gender discrimination complaints including finance, manufacturing and
healthcare sectors. Coded qualitative data analysis was chosen as the method for data
assessment of the presented themes with the focus on bias, fairness, and claimant
representation.

RESULTS

The investigation provided information on apparently reduced chances of victory for women
in gender discrimination claims in arbitration, as opposed to general labour disputes. Among
the decisions analysed, the employers were found to have benefitted in 60% of the decisions
with the arbitrators holding that the provisions were not met because there was no sufficient
evidence or because the discrimination was considered as an opinion. Moreover, companies
that had more male workers even experienced more gender selective results than those with
average industries. Such studies imply that structural gender biases may affect the arbitration
of fair decisions in organizations with a strongly defined male-identified work culture.
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DISCUSSION

The literature review in the recent studies and this paper’s result reveals the following major
concerns concerning the applicability of labour arbitration in dealing with gender
discrimination cases: In particular, the issues of the occurrence of arbitrator bias, the influence
of the mandatory arbitration clauses, comparison of arbitration with litigation, and possible
changes serve as important in the identification of ways to make the arbitration fair for women.

Arbitrator Bias

Another emerging theme appearing throughout the literature is bias within the arbitrator when
dealing with the issue of gender discrimination. According to McCullough and Smith (2021),
there are implicit biases, whereby arbitrators consciously or unconsciously support male
claimants or disregard claims that are based on subjective experiences like sexual offenses such
as sexual harassment. Due to gender prejudices within the workplace and other devious
mechanisms that may influence arbitrators, women, especially those in masculine dominated
fields, struggle to substantiate such claims since arbitrators are not fully aware of the structural
and interpersonal barriers that women face at the workplace (Zhang & Kalev, 2020).
Furthermore, arbitral neutrals are anticipated while no standard course or direction is offered
to facilitate such neutrals to identify bias inherent in themselves. Wright and Johnson (2022)
concisely stated that if nothing is done, many of these biases will remain present in arbitration
procedures. This just goes to show the lack of gender sensitivity in arbitrators, and although
there are recommendations for potential changes that may include increasing the number of
arbitrators, Patel and Evans (2021) put forward this proposal.

Effects of Mandatory Arbitration Pleadings on Justice

One of the main concerns is the fact that employing and corporations have placed mandatory
arbitration clauses that prevent employees from taking collective action against their employers
based on the labour laws of different states in the United States. These clauses, which many
employees agree to as a condition of receiving employment, prevent individuals from
prosecuting workplace discrimination, including gender discrimination cases, in court.
Although arbitration is usually quicker, cheaper and less adversarial than litigation, it has
similar disadvantages of restricting employees’ access to justice. According to Horton (2020),
mandatory arbitration damages women as it denies them a personal right litigative remedy since
the clauses result in forcible arbitration leading to striking down of claims on parity violation.
Most of these employees are not aware of these clauses until they want to challenge
discrimination policies. Also, mandatory arbitration benefits employers most of the time
because companies will always have the experience and adequate resources to go through an
arbitration. In this regard, Turner and Simmons (2021) opined that there are increased structural
asymmetry issues in arbitration because of two critical factors, the first one being the private
and closed nature of the arbitration proceedings that does not attract the public or outside
attention, and pressure on employers to effect change for discriminatory employee treatments.

The comparison of arbitration and litigation shows that arbitration gives dramatically different
results to gender discrimination cases. In the same vein, Harper and Smith (2022) empirically
showed that a woman can perform better in litigation as compared to arbitration in terms of the
rate at which the woman emerges successful in the case and the quantum of monetary award
given to her. This observation gives an indication that while courts of arbitration might contain
gains in terms of parties’ time and costs, they could give a raw deal in terms of justice,
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especially for sexual harassment and gender discrimination complaints. One of the reasons for
the present gap is that legal actions enable the provision of a greater number of materials,
including testimonies, while non-formulaic discrimination can often be identified only by
testimonies. Also, the legal systems are categorized because the courts have to stick to certain
legal precedents due to consistency and legal responsibility of the services. However,
arbitration is private and results are not helpful to set precedents (Jordan & Lee, 2019). This
has made it to show that despite deals being made on individual cases, structural problems in
gender discrimination are not addressed.

Practice and Reforms of Management and Leadership

From the perspective of practical application and reform, the implication of the results of this
paper can be four-fold.

e  Gender-Sensitivity Training for Arbitrators: Universities offering arbitrator training
should include gender sensitivity and the implicit bias so that the arbitrators have a keen
understanding of gender equality claims. This argument was supported by Patel and
Evans (2021) showing that arbitrators who received such training were more likely to
deliver decisions that were more sensitive to the grievances of female claimants.

° Diversifying the Arbitrator Pool: Wright and Johnson (2022) agreed with the idea that
more females and people of color as arbitrators could reduce bias. Another reason is that
a larger and more diverse group of arbitrators might be more sensitive to those problems
and the issues of discrimination targeting women of color in particular.

e  Transparency and Accountability: Concerning the problem of confidentiality in
arbitration, several scholars suggest improving the level of openness in arbitration
without sacrificing confidentiality. For instance, specific details released to the public
about arbitration decisions could assist in making future decisions (Jordan & Lee, 2019).
This could also deter employers and demand change within their organizations to be
made.

° Review of Mandatory Arbitration Clauses: Horton (2020) and Turner and Simmons
(2021) proposed that legislative or policy change is needed to curb the use of mandatory
arbitration clauses in gender discrimination cases. Possible changes could be to enable
an employee to refuse to participate in compulsory arbitration without a threat of
dismissal or to require that mandatory arbitration provisions conform to various justice
department metrics of fairness to employees and to unions.

Comparison with the Previous Studies

The current research supports other research works done in the past that have raised an eyebrow
about the fairness of the arbitration system in handling gender discrimination cases. For
example, Bales and Gely (2019) identified that even though arbitration precedes litigation, it
does not challenge inequitable relations between employees and employers. Subsequent
research works, like that of Harper and Smith (2022), extended from these realizations by
employing quantitative evidence to establish how these disparities work against women.
However, newer work, such as Webb and Lupu (2020) indicated that reforms could enhance
the value of arbitration in handling gender discrimination cases. For instance, they shared that
discrimination based on gender interacts with discrimination based on race and class and that
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arbitration of such complaints can be improved and can work to reduce gender bias by
reshaping the environment for arbitrators, by providing education to arbitrators and by altering
the characteristics of the arbitration procedure. Such a strategy could make arbitration not only
fair to women but also to other dominated people.

The implications of the discussion pertain to the difficulties of hiring labour arbitration as the
means of fighting gender discrimination in the sphere of labour activity. Despite the evident
advantages of arbitration in terms of time and costs compared with court hearings, it is still
very problematic in terms of meeting the goal of equality and fighting against gender
discrimination for women. Such difficulties exist because arbitrators tend to be biased,
mandatory arbitration clauses make justice difficult to access, and arbitration is confidential.
But there is potential for change: gender-sensitivity training, greater transparency, and a
reconsideration of the extremely popular, but perhaps problematic, mandatory arbitration
clauses could all remedy these problems.

In general, arbitration retains its importance to resolve labour disputes; however, further
improvements are needed to assess its capacity to address gender discrimination. The future
work research and policy programmes should be directed toward the cause of advancing these
reforms so as to make a fair and humane arbitrational treatment for all employees.

CONCLUSION

This research shows how labour arbitration is an obstacle to women seeking justice against
gender discrimination at the workplace. Although arbitration has been posited as a faster and
cheaper remedy than litigation, there is substantial data to suggest that, in its current form, it is
inadequate in providing adequate redress and equal treatment for female employees. The
flawed structure of arbitration in the issues of bias of arbitrators, compelled arbitration
requirements, lack of confidentiality in arbitration and disparities in legal rights in arbitration,
as opposed to in court, all present disadvantages to women in gender discrimination cases by
arbitration.

The paper points out that bias, both conscious and unconscious, of the arbitrator has a strong
bearing on the decisions taken in the gender discrimination cases. Another issue arising from
the study is that most arbitrators have little or no awareness or training in gender sensitivity,
and this may deter the award of a favourable decision to ladies who make up the female
claimants. This bias can share the form of insufficient awareness of women’s problems in the
male-dominated organizations or prejudices regarding the credibility of women’s words
(McCullough & Smith, 2021; Zhang & Kalev, 2020).

Extension of mandatory arbitration clauses in employment contracts is even worse; it has all
but ensured that female employees have no voice. These clauses make employees agree to
arbitrate instead of litigate, without fully understanding the consequences. These clauses tend
to benefit employers by limiting legal accountability and keeping discriminatory practices out
of public view (Horton, 2020). For many women, especially those in vulnerable employment
positions, mandatory arbitration clauses make it difficult to obtain fair outcomes (Turner &
Simmons, 2021).
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Women are more likely to receive favorable outcomes and larger settlements in litigation than
in arbitration. This is because litigation allows for more comprehensive evidence gathering,
greater transparency, and public accountability (Harper & Smith, 2022). Arbitration, on the
other hand, is often conducted in private, preventing the development of legal precedents that
could contribute to systemic changes within organizations (Jordan & Lee, 2019).

The study emphasizes the need for reforms in the arbitration process to improve its fairness for
women. Gender-sensitivity training for arbitrators, increasing the diversity of arbitrators,
making arbitration proceedings more transparent, and reducing the prevalence of mandatory
arbitration clauses in cases of gender discrimination are all essential steps toward ensuring that
arbitration serves as an equitable platform for resolving disputes (Wright & Johnson, 2022;
Patel & Evans, 2021).

IMPLICATIONS FOR PRACTICE, POLICY, AND FUTURE RESEARCH

For practice, human resource departments and legal teams within organizations need to rethink
their reliance on mandatory arbitration clauses, particularly for gender discrimination cases.
Employers should consider creating more open and transparent grievance procedures that allow
women to bring claims forward without the fear of retaliation or having their voices silenced
through confidential arbitration proceedings.

For policy, there is a clear need for legislative interventions that limit the enforceability of
mandatory arbitration clauses, particularly in cases involving workplace discrimination.
Lawmakers could also mandate gender-sensitivity training for arbitrators and establish
mechanisms for greater public accountability in arbitration decisions, such as anonymized
public reporting of outcomes. This could ensure that arbitration proceedings do not become a
shield for discriminatory practices.

For future research, more empirical studies are needed to explore the long-term effects of
arbitration outcomes on women’s careers, especially in different sectors. Additionally, future
research could focus on intersectionality—how gender interacts with race, class, and other
social categories—to understand the compounded effects of discrimination in arbitration. This
would provide a deeper understanding of how arbitration systems might disadvantage not only
women but also marginalized groups who face multiple forms of discrimination (Webb &
Lupu, 2020).

LIMITATIONS AND SUGGESTIONS FOR FUTURE RESEARCH

While this study has provided valuable insights into the role of labour arbitration in resolving
gender discrimination cases, it is important to acknowledge its limitations. First, the research
has focused primarily on the United States and the United Kingdom, where arbitration is
commonly used. The findings may not be fully generalizable to other regions with different
legal and employment frameworks. Future research should explore labour arbitration in other
global contexts to provide a more comprehensive understanding of the issue.

Moreover, the study relied heavily on secondary data and literature reviews, which limits its
ability to offer new empirical insights. Future research could involve primary data collection,

373 Article DOI: 10.52589/AJSSHR-NFEQC33Y
DOI URL: https://doi.org/10.52589/AJSSHR-NFEQC33Y



African Journal of Social Sciences and Humanities Research
ISSN: 2689-5129
Volume 7, Issue 4, 2024 (pp. 366-374) www.abjournals.org

1 |

such as interviews with female employees who have gone through arbitration, arbitrators
themselves, or legal professionals involved in these processes. A deeper qualitative analysis of
the lived experiences of women in arbitration would add richness to the discussion and reveal
the nuanced challenges they face.

In conclusion, while labour arbitration offers certain advantages in terms of efficiency and
reduced costs, its effectiveness in addressing gender discrimination is questionable. The
combination of arbitrator bias, the widespread use of mandatory arbitration clauses, and the
confidential nature of the proceedings creates an environment where women may struggle to
obtain fair outcomes. However, by implementing reforms such as gender-sensitivity training,
increasing the diversity of arbitrators, enhancing transparency, and rethinking the use of
mandatory arbitration clauses, arbitration could become a more equitable mechanism for
resolving gender discrimination claims. To ensure progress in achieving workplace gender
equality, both employers and policymakers must work together to create fairer dispute
resolution processes.
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